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THE PENTATEUCH AS A BOOK OF 
COMMON LAW. 





We were much interested in the pros- 
pectus of the new Texas Presbyterian 
University which it is proposed to erect at 
Amarillo, Texas. The prospectus an- 
nounces that with respect to the course of 
study of its law department its “First Book 
of Common Law” will be the Pentateuch, a 
thorough knowledge of which will be re- 
quired of every law graduate from that 
school. 

The term “common law” is used here in 


a somewhat unusual, although not  alto- 
gether inaccurate sense. For it is ad- 


mitted by every careful student of the com- 
mon law that its origin is essentially ec- 
clesiastical and that it derives most of its 
primitive sanctions from the authority of 
the Bible. 

Moreover, it must be admitted that the 
moral aspects of the law are too often neg- 
lected in legal instruction and the student 
fails to gain an idea of the deep moral con- 
victions of the people out of which most of 
the fundamental principles of law have 
come. Lawyers have indeed been proud to 
boast that the law has its source “in the 
bosom of God,” but they have too seldom 
permitted this ideal to dominate their 
thinking. Blackstone ascribed all principles 
of law and justice to God and affirmed that 
“the will of the Creator is the supreme law 
of the creature.” 

But wholly apart from the moral view- 
point and considered only in regard to its 
historical importance, surely no _ proper 
conception of the criminal law; the law of 
persons and of family relations, including 
particularly such subjects as marriage and 
divorce, husband and_ wife, parent and 
child, legitimacy and right of succession 
can be acquired without a study of the ori- 
gin and principles of the Sinaitic Code. 

A. H. R. 





CONTRACT BY PROMOTERS TO PAY OUT 
OF CORPORATE FUNDS OF PROPOSED 
CORPORATION FOR SOLICITATION OF 
STOCK SUBSCRIPTIONS. 


Presiding Judge Reynolds of St. Louis 
Court of Appeals writes a very interesting 
opinion on the question of the right of one 
soliciting subscriptions for stock to a pro- 
posed corporation to recover of the corpo- 
ration, after it has been formed, for his 
services, the opinion being concurred in 
by Judges Allen and ‘Thompson. Van 
Zandt v. St. Louis Wholesale Grocer Co., 
190 S. W. 1050. 

The only thing that is regrettable about 
this case is that the defendant corporation 
did not interpose a counterclaim to recov- 
er from the plaintiff moneys unlawfully 
given to him by the defendant for his al- 
leged services in procuring the subscrip- 
tions whereby the corporation was enabled 
to be formed. Views announced in the 
opinion by Judge Reynolds give color, at 
least, to the supposition that the counter- 
claim might have been sustained. 


The opinion dealing with a feature pe- 
culiar to the case holds, that the contract 
with the promoters was not shown to have 
been made with a majority of them and, 
therefore, should not be deemed to have 
been made with the promoters under the 
rule of ratification by a corporation of 
their contracts. 

This, however, is incidental, as the judge 
announces that ratification of such con- 
tracts is limited to those transactions of 
which the corporation has received the 
benefit—those where property has been se- 
cured by promoters and turned over to the 
corporation or the corporation in the con- 
duct of its business has derived a benefit. 

In this sense, however, the best proof of 
ratification is acceptance of the benefit and 
formal ratification would add nothing to 
what the law implies, except it might serve 
as evidence for a plaintiff proving his case. 

What strikes us, however, as the inter- 
esting part of this opinion is the setting out 
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of the services for which compensation is 
claimed and the refusal of the court to con- 
cede that the mere formation of the cor- 
poration carried onus of obligation to 
pay therefor out of funds of the corpora- 
tion. 


Said the court: “It is to be borne in 
mind that there is no pretense that the 
plaintiff in this case rendered any services 
whatever in connection with the organiza- 
tion of the corporation, beyond soliciting 
and receiving subscriptions to its proposed 
capital stock. None of the facts present 
in the Taussig cases (166 Mo. 28; 186 
ibid 269) or in the Arkansas (37 Ark. 
164), Indiana (181 Ind. 167), or Pennsyl- 
vania (79 Pa. 54) cases are here present. 
In each one of these cases, visible, tangible 
property, which had been secured or pro- 
cured by the promoter, had been turned 
over to the corporation after its organiza- 
tion and was retained by it.” 


Another principle in the Indiana case 
referred to is in a syllabus as follows: “A 
promoter, in bringing about the organiza- 
tion of a corporation and securing stock 
subscriptions, occupies a fiduciary relation- 
ship towards the corporation, the stock- 
holders and those who are expected to buy 
stock and where he expects to be paid for 
his services that fact should be disclosed 
to them in advance.” 


The approval, which the opinion by Judge 
Reynolds gives, of this principle is simply 
to say that if A, B and C are asked to sub- 
scribe and one or more, less than all, are 
notified that their subscription goes to the 
corporation at less than face value, it is 
something of a fraud for others whose sub- 
scriptions he obtains not to be told the 
same thing. It is of the very essence of 
all subscriptions that in their aggregate 
they constitute capital and it is unjust that 
one contributing say $95 should share in 
profits as if he had paid $100. 


It seems to us, therefore, that the only 
strictly lawful way for a soliciting agent to 





secure a percentage on subscriptions is for 
each subscriber to agree to pay it to him 
over and above the amount he subscribes 
for stock. Thus say the solicitor is to get 
five per cent, the subscriber ought to pay 
$5 for each $100 subscribed and be liable 
to the proposéd corporation for the $100, 
If the promoters are anxious for  sub- 
scribers to be obtained they might make 
themselves liable for the $5.00, but the 
corporation never. 


It occurs to us just here, that statutes 
for obtaining subscriptions might take care 
of this by specifically forbidding promoters 
soliciting subscriptions, unless subscribers 
are distinctly informed that no_ re- 
bates or discount from the amount sub- 
scribed is to be deducted therefrom, and 
make it a penal offense for the directors 
of any corporation to divert corporate 
funds in payment of any commissien to 
promoters or solicitors for stock or to ac- 
cept any subscription for any less sum 
than the face value thereof. 


The opinion in this case says: “We are 
aware that there are some cases. which 
seem to hold that mere services in procur- 
ing the sale of subscriptions to the capital 
stock of a proposed corporation are such 
services, when rendered at the instance of 
promoters as impose an obligation on the 
corporation, when formed, to pay the rea- 
sonable value of those services. We find 
no authority in our state authorizing any 
such conclusion and in the absence of con- 
trolling decisions of our own courts, we are 
unwilling to sanction such a rule.” 


The above is a very just conclusion and 
the only way it could operate detrimen- 
tally would be the killing of activity in the 
promotion of corporate organization. In 
99 out of 100 cases this might be justifiable 
slaughter. Good propositions have _ little 
need of boosters who borrow colors of the 
rainbow to paint mythical pots of gold at its 
end. That the Federal Supreme Court has 
sustained the constitutionality of “Blue Sky 
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Laws” would seem to make local regula- 
tion the more to be looked after. 


A great many of these corporations bring 
suspicion on legitimate business. Largely 
they come under the same sort of condem- 
nation as do fake fraternal associations, 
formed far less in the spirit of fraternity 
than as creating salaried offices for their 
organizers. ‘There is no subject that ap- 
peals more for relief under a state’s police 
It is 
the daily wage earners’ insurance and as- 
sociations not honestly- organized should 
not be permitted to steal 


power than this form of insurance. 


“The livery of the court of heaven 
To serve the devil in.” 








NOTES OF IMPORTANT DECISIONS. 





COURTS—FEDERAL RULE AS TO PROX- 
IMATE CAUSE WHERE GOODS ARE LOST 
BY ACT OF GOD.—In 84 Cent. L. J. 65, there 
was noticed a ruling by Maine Supreme Judi- 
cial Court that in interstate shipments the 


federal rule as to proximate cause in flood and { 


other like cases governed. This rule does not 
carry back the cause of the loss over the act 
of Gad. 


Here is presented a case of interstate ship- 
ment lost in a flood where prior negligent de- 
lay by the carrier caused it to be at the point 
where the flood, not reasonably to be antici- 
pated, operated disastrously to the shipment. 
N. W. Consol. Milling Co. v. Chicago, B. & Q. 
R. Co., 160 N. W. 1028. 


The case cites many cases to show that the 
federal courts have so held, but it is not said 
that the question is one for the independent 
judgment of a federal court, nor is it stated 
that any one of the cases says that the federal 
rule in this follows from the provisions of the 
commerce act, or, rather, from the Carmack 
Amendment. 


It thus would seem to be doubtful whether a 
merely regulatory provision of the commerce 
act has any bearing on the question, and also 
it may be doubtful whether the rulings from a 





federal standpoint come within what has been 
denominated the right of federal courts to exer- 
cise their own judgment independently of 
state ruling. Contracts are governed, as a 
general rule, at least, by the law of the place of 
contract, and it is conceivable that though as 
decided in Baugh v. B. & O. R. Co., 100 U. S., 
that the fellow servant question is one of the 
things that the federal courts judge of for them- 
selves, it may not be that the rule as to proxi- 
mate cause in the kind of case we speak of, 
comes within the limit of federal courts’ inde- 
pendence of state rulings as to its law. If it 
does, however, specific statutory provision 
could establish another rule federal courts 
would have to enforce, unless the Carmack 
Amendment is to be construed as the Maine 
case, supra, holds. It is claimed that N. Y. C. 
R. R. Co. v. Beaham, 242 U. S. 43, decides to 
the same effect as the Maine case and it may 
be that this is so, and it must be admitted that 
the terms of the ruling are broad enough to 
cover this case. That case, however, consid- 
ered the question of the meaning of a contract 
itself, and not any rule of evidence in the en- 
forcement of such contract. The rule of proxi- 
mate cause is purely a rule of evidence. 


CHARITY — PROFITS FROM INSTITU- 
TION DEVOTED TO OTHER CHARITIES.— 
New York Court of Appeals says generally 
that the charging of fees for services by an 
institution devoted to charitable purposes is 
not at all a test as to its being a business as 
distinguished from a charity, unless the profits 
thereon are for the founder or for a purpose not 
charitable. Butterworth v. Keeler, 114 N. E. 
803. 


Applying this rule, it was held, that where a 
founder left a fund for a school for girls, to be 
established by trustees, the case was distin- 
guished from a prior ruling which authorized 
trustees to distribute the income of a fund to 
existing institutions either religious or educa- 
tional or eleemosynary. It was said: “This left 
the trustees free to select any educational in- 
stitution, whether eleemosynary or not. They 
were, therefore, free to select institutions or- 
ganized for private profit. The decisive con- 
sideration was the contract which the court 
discerned in the mind of the testatrix between 
purposes that were educational and puxposes 
that were eleemosynary. If the purpose had 
been for the advancement of education, and 
nothing more, a different conclusion might 
have followed.” 
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This will is precisely as in the last clause of 
the quotation we make. It is difficult to see 
why, if only one of three alternatives were 
given, the conclusion should be deduced that 
the one stated was a charitable purpose, when 
if in the alternative it should not be deduced. 
Instead of there being a contrast drawn, the 
enumeration might tend to show a charitable 
purpose running through all of the purposes. 
As a matter of fact, the will before the court 
shows two purposes, one undoubtedly a charity 
for part of an estate and the other as to the 
rest of the estate a purpose held not charitable 
in the prior decision referred to. 


It is to be said, however, that in the instant 
case “the finding is that for many years 
the testatrix had evinced a charitable in- 
terest in the young men and women of the 
town of North Salem and in the public school 
facilities of the town, which she knew to be 
inadequate. The purpose perpetuated in her 
will is thus revealed as the same purpose cher- 
ished during life.” Thus the will as to an 
ambiguity is helped out, not very strongly it 
might be thought, by evidence aliunde. 


PLEADING AND PRACTICE — JOINING 
MASTER AND SERVANT IN ONE COUNT 
WHERE INJURY IS FROM WILLFUL CON- 
DUCT OF LATTER.—One of our Alabama 
readers has called our attention to an error in 
our comment on ruling in Louisville & N. R. 
Co. v. Abernathy, 73 So. 103, 84 Cent. L. J. 101, 
decided by Alabama Supreme Court. 


He says: “The error is a natural one, and 
due to the fact, I suppose, that the only opin- 
ion which appears is that of the minority.” 
We ought not to have made the mistake we did, 
but our purpose was principally to contrast 
the reasoning in two opinions by two of three 
judges who were in a minority of seven. The 
fact that Judge Thomas wrote such an able 
opinion well fortified by authority was en- 
deavored to be shown. The majority of four 
simply announced their adherence to a rule, 
which we thought Judge Thomas shows ought 
to be departed from. If we fairly represented 
his views this was what was aimed at 
and the opinion by him ought to be instructive 
in other courts, where reformed procedure, as 
eliminating much of common law technicality, 
is better accepted than by the miajority in 
Alabama Supreme Court. The detail of putting 
the cart before the horse in actual result in 
the court should not greatly matter. We thank 
our correspondent. 








THE STATE AS PATER FAMILIAS. 


The family is the earliest institution of 
human society. Naturally, therefore, the 
first concepts of justice arose out of the 
sense of the importance of this relation- 
ship. The executive head of this most 
primitive of social organizations was the 
patriarch or pater famihas, whose author- 
ity was necessarily supreme in the absence 
of any other effective form of government. 

Later when families grew into clans and 
into tribes, their chiefs were the great 
“fathers” of the people, and exercised the 
same great powers of control over the 
members of the tribe that the pater fami- 
lias had exercised over the family. When, 
later, tribes organized themselves into na- 
tions for greater protection or aggrandize- 
ment, the king again was the father of the 
nation and he called the citizens thereof, 
“My people.” 

In this way society evolved from the 
simple conditions of patriarchal life to the 
complex governments which now control 
the life of the world, and this evolution ac- 
counts for many of the analogies and simi- 
larities existing in the principles regulating 
the conduct, power and privileges of father, 
chief and king. They are each of them, 
heads of families, differing only in the num- 
ber and complexity of the relatioriships 
under their dominion. 


The patria potesta is one of the powers 
of organized governments derivable from 
the power exercised by the pater familias, 
and in proportion as the authority of the 
chief and king increased the power of the 
pater familias diminished. Thus, the pow- 
er of the head of the family originally to 
make rules of conduct for members of his 
family and to give sanction to such rules 
by the imposition of penalties, even to the 
taking of the life of the offender, gradually 
passed to the chief, and then to the king, 
and now exercised by the “state” in the 
person of its hereditary or elected repre- 
sentatives. 
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It facilitates clear thinking thus to corre- 
late the institutions of the family with the 
ultimate institutions of organized society, 
and to bear in mind that one is but the evo- 
lution of the other as the perfect flower of 
the summer time is but the unfolding of the 
seed that is planted in the spring. 


The erroneous conception that 
ments are superimposed and accidental in- 
stitutions of society and that their chief 
business is to keep the peace is the result 
of a superficial consideration of the mere 
events of history and the usual operations 
of governments. The American Indian's 
conception of the president of the United 
States as the Great White Father may be 
primitive, but it is fundamental. The peo- 
ple of any great nation, whether related 
more or less closely by blood, interest or 
adoption, are but members of one great 
family and the head of that family, wheth- 
er hereditary or elective, is by reason of 
this relationship, rather than by any sup- 
posed social contract, as Rousseau con- 
ceived, vested with the natural and abso- 
lute powers of the pater familias. 


govern- 


Somewhere even in a republic resides 
this ultimate and supreme power which we 
call sovereignty, which, however restricted 
by self-imposed regulations, may be re- 
sumed at will or in order so to meet any 
great public emergency. 

The police power, for instance, is but an 
evidence of the existence of the patria po- 
testas, that unlimited, undefinable power 
orginally exercised by the head of the fam- 
ily, and now exercised by the ultimate sov- 
ereignty of any nation independent of con- 
stitutional restrictions or of the consent of 
the individual. 

The state, therefore, as “father of the 
people,” is also head of every family and 
it is no intrusion or usurpation on its part 
to reassume any of the rights or duties 
which naturally belong to the father. Thus, 
the state may take away the father’s chil- 
dren and educate them in public schools by 
virtue of its superior parental authority, 
or, through its juvenile courts, it may re- 








assume the care and training of neglected 
or delinquent children or even 
their custody to another. 


transfer 


The self-imposed restrictions of a writ- 
ten constitution or the exaggerated deduc- 
tions of individualists, should not be per- 
mitted to confuse the mind with respect to 
ihis fundamental conception of the intimate 
relationship existing between the citizen 
and the state growing out of the family re- 
lationship and virtually connected with it. 
Such a conception not only makes for better 
quality of citizenship, but conduces to a 
proper respect for and confidence in the 
authority of the state and a clearer appre- 
hension of the unlimitable power of the 
state to meet any emergency that may 
arise. When Justice Holmes in the Has- 
kell case declared that the consensus of 
deter- 
mined when any such emergency existed the 
country was astounded not so much by the 
discovery of a new idea but by the novelty 
of an old principle. 

The state, therefore as pater familias 


public opinion from time to time 


may not only exercise the more usual pa- 
rental functions of education and correc- 
tion of children, the care and prevention of 
diseases but it may also, and possibly should, 
provide for the recreation of its citizens 
through public parks, playgrounds, bathing 
beaches and similar instrumentalities. As 
a wise and thoughtful parent, it may and 
should inspect the food offered for con- 
sumption to its people, protect the workers 
of its family from injury, provide for the 
support of those injured in dangerous em- 
ployment, assist the young man to get a 
start in business by providing national loan 
funds, restrain the bullying tactics of the 
big brothers who seek to deprive thé little 
fellows of the luxuries of life, restrict the 
depredation of enemies at home and 
abroad, even if such enemies are nothing 
more that chinch bugs or boll weevils. In 
all such activities, whether called sumptuary 
or not, the state is merely exercising _ its 
natural functions as head of its great fam- 
ily. There is nothing radical or danger- 
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ous in the exercise of such powers; it is 
but the natural evolution of the real pur- 
poses of government in conformity with 
the paternal character of its antecedents. 


It is submitted, therefore, that, independ- 
ent of the wisdom or expediency of any 
particular exercise of its authority in this 
respect, the conception of 
government is paternalistic in the true 
sense of that term: that al! legitimate gov- 
ernment evolved from and is but a higher 
form of the family relationship and that its 
processes cannot be justified on any other 
theory. If therefore history and _philos- 
ophy point to this conclusion it would 
seem to be most unwise to resist the nat- 
ural tendency of government to develop 
along its natural channels. Moreover, to 
regard the state as being wholly unrelated 
to the citizen and as exercising over him an 
authority based upon his supposed consent 
and which has no real concern in his health, 
business or happiness, cannot possibly de- 
velop in him any real affection for the 
state, nor any inherent respect for its au- 
thority. ALEXANDER H. Rosspins. 


St. Louis. 
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STUDIES IN CONFLICT OF LAWS— 
UNIFORMITY THROUGH CODIFI- 
CATION OF THE RULES OF PRI- 
VATE INTERNATIONAL LAW. 


In view of our previous investigations,’ 
suppose we agree that it is practically im- 
possible to bring the entire body of law in 
every one of our states into conformity 
with the rest, and that many important dif- 
ferences must remain; must this be a con- 
stant_ annoyance, a galling inconvenience al- 
. Ways confronting business and social inter- 
course? Is the perfect adjustment of our 
laws to our needs impossible ? 

By no means. Law is capable of being 
a perfect instrument, in spite of local dif- 
ferences. A great body of principles is 
ready to adjust the differences; the topic 


(1) 84 Cent. L. J. 164 and 123. 





which we miscall the Conflict of Laws; we 
might more truly call it the Concord of 
Laws. When in a given situation differing 
laws claim to govern, this body of principles 
sets each in its place, and chooses that law 
which shall prevail ; when a client seeks ad- 
vice in a matter which has interstate rela- 
tions, counsel turns to this topic to prevent 
doubt as to the law applicable ; when vested 
interests are attacked by the peculiar pro- 
visions of some law temporarily applicable, 
the owner seeks in the Conflict of Laws 
that rule which shall protect his rights 
against unjust attack. In the language of 
von Bar, a German scholar who has made 
this topic of the law his own, the Conflict 
of Laws 
“protects and assures the peacable inter- 
course of private persons in different na- 
tions. In this way, therefore, it maintains 
the threads—which, fine as they are, still 
together will sustain great things—on 
which the exchange of goods and of ideas, 
the mutual respect of nations, and there- 
fore the maintenance of peace, depend.” 
(Bar, 2d ed., Gillespie’s tr., Preface.) 
The Conflict of Laws, then, is that por- 
tion of the law which is devoted to the 
insulation of local differences; and a per- 
fect Conflict of Laws would make a per- 
fectly fitting system of law throughout the 
United States. Unfortunately, however, we 
do not here possess perfection. As in other 
parts of the Common Law, the principles of 
the Conflict of Laws differ in the different 
states, and thereby throw much fat back 
into the fire. If it is to be of use, this topic 
should at least make certain the law of mar- 
riage and divorce, so that spouses in one 
state should be everywhere married or un- 
married. But on few questions of law is 
there more disagreement. John and Jane 
are married and live unhappily ever after: 
so John goes to Connecticut and‘ Jane to 
New York, and John files a bill for divorce : 
John is freed and marries Sarah. In Con- 
necticut John and Sarah are man and wife: 
in New York, John and Jane still form 
one legal person; while the Supreme Court 
of the United States, Mr. Chief Justice 
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White speaking, gives its blessing to both 
Connecticut and New York, and thus de- 
clares John to be legally married to Jane 
and Sarah at once. The courts of other 
states may take their choice; and so they 
do. And what becomes of law as a perfect 
instrument of justice? 
of. Jane? 


And what becomes 


The making of a binding contract is a 
matter which lies at the foundation of so- 
cial and business intercourse. It is too much 
to hope that all states will have the same 
formalities and the same substantial re- 
quirements for the validity of contracts ; but 
it is surely not too much to expect agree- 
ment among all the states as to what law 
shall determine the validity of the contract. 
Yet on no point are so many different views 
held. Colorado and Massachusetts hold 
that the law of the place of making gov- 
erns; New York, that the law of the place 
of performance prevails. England decides 
the question by the law which the parties in- 
tended to govern it; an intention to be dis- 
covered by the court, curiously 
enough always finds thdt the parties in- 
tended to be governed by 


which 


English law. 
Many of our states adopt the same rule, 
often limited by the provision that some 
particular law will be presumed to be that 
intended by the parties, as for instance the 
law of the place of making, or that of the 
place of performance, or that which makes 
the contract binding. There are, I believe, 
six distinct views, each held in at least one 
state, and all held by that far-gathered body, 
the Supreme Court of the United States. 
(23 Harvard Law Review 100-103.) Coun- 
sel advising a client as to the validity of a 
contract can hardly regard this condition of 
affairs as closely approaching ideal perfec- 
tion. 

Then, too, the rule for determining the 
law which regulates the performance of 
contracts varies profoundly. In time of war 
a moratorium is declared ; to what contracts 
may this be applied? In the case of com- 
mercial paper there is a general agreement 
that it is applicable to all paper payable in 





the country declaring it; but whether the 
obligation of a simple contract is made 
dormant or still holds is a matter upon 
which New York and Pennsylvania might 
very likely have different views. 

A builder of locomotives in Rhode Is- 
land sells a locomotive to a railroad in Con- 
necticut, retaining title as security for pay- 
ment, and records the transaction in Rhode 
Island as the law requires, and the loco- 
motive starts on its travels; through New 
York and Connecticut, Massachusetts, Ver- 
mont, New Hampshire, and Maine, leading 
the railroad’s creditors on to a race of dili- 
gence. May they reach the locomotive by 
an attachment, in spite of the recorded lien 
of the seller? The wise creditor will try it 
on in each state. He may be sure that in 
some states he will have his costs for his 
pains ; but in one of the six he is pretty sure 
to get relief, and no human power can tell 
him which one it will be. 


These are a few out of numerous im- 
portant rules of Conflict of Laws on which 
the laws of the particular states differ; and 
there is no immediate hope of uniformity 
without legislation. Here, then, is prob- 
ably the most important subject for the 
preparation of a uniform law; since it is a 
subject which if settled and unified makes 
all other unity less necessary. 


But unfortunately the Conflict of Laws is 
not yet ready to be reduced to a code. The 
study of the subject as a branch of the 
common law began most auspiciously with 
Story’s treatise; but for some reason in- 
vestigation languished. In spite of the enor- 
mous and pressing practicability of the sub- 
ject, most lawyers seem to have regarded 
it as a purely academic study ; and relegated 
it, along with jurisprudence and interna- 
tional law, to the tender mercies of 
called “jurists.” 


so- 
Only at the beginning of 
this century has the topic come to be rec- 
ognized as a real and important branch of 
the common law. As a result of this neglect, 
the topic has not yet been made the subject 
of that long-continued and scientific study 
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and investigation which must precede pro- 
per codification. 


As a preliminary step toward uniform 
law, then, we must devote careful scientific 
We must look into the 
history of its doctrines, and assemble the 


study to the topic. 


precedents. We must test the results by the 
analogies of the common law, and prove 
them to be consonant with its genius. In 
this way we must bring scholars to a close 
agreement upon the existing principles of 
the Conflict of Laws. But this is not 
enough. Law is not really an historicai 
accident, nor yet a subtle metaphysic ; it, is 
a tool, with which society works out its 
activities. It is more important that law 
should work in practice than that it should 
conform to theory; though a law which is 
really sound in theory is almost certain to 
work. The rules developed a priori in the 
study must be tested in the courts and in 
the world. This too must be the work of 
scholars. Busy counsel have neither the 
time nor the technique for so laborious and 
delicate an investigation as is required to 
fit law to life. This is a work of legal re- 
search of the highest character, and requires 
expert and enlightened oversight, and pa- 
tient and intelligent study in the field. Can 
we hope for such oversight and such study ? 
We must have it, before a unification of our 
doctrines of Conflict of Laws is to result 
in a perfect instrument. 


often brings relief. 
competent teachers are 


Recognized need 


Scores of now 
studying the subject, and hundreds of com- 
petent students are learning the rudiments 
of it. We may fairly hope that within a 
generation there may be a substantial agree- 
ment of scholars upon the principles of the 
Conflict of Laws which ought to be incor- 
porated into a code; and we may then hope 
for the adoption of.a uniform statute by 
all the states. Then for the first time we 
may view without impatience the diversity 
of our laws. 
Joseru H. BEALE. 
Cambridge, Mass. 





CARRIERS OF GOODS—CONCEALED 
VALUE. 
D'UTASSY v. BARRETT. 





Court of Appeals of New York. Dec. 28, 1916. 


114 N. E. 786. 





Where plaintiff concealed true value of ex- 
press packages and paid a lower rate upon an 
agreed valuation, the company’s rates being 
filed as required by Interstate Commerce Act 
Feb. 4, 1887, c. 104, 24 Stat. 379, as amended 
(U. S. Comp. St. 1913, § 8563, et seq.), plain- 
tiff could not recover true velue from ex- 
press company, where goods were stolen by 
its agent. 

POUND, J. The complaint alleges that the 
defendant received certain packages from 
plaintiff's assignors for interstate shipment, 
and agreed to carry the same to the consignees 
thereof, but that said “Adams Express Com- 
pany, its agents, servants and employes,” stole 
said packages and their contents, and have un- 
lawfully disposed of said property, and have 
converted the same to their own use, to plain- 
tiffs damage upwards of $2,000. The answer 
sets up as a partial defense that it was agreed 
between the shipper and defendant that the 
value of each shipment was not more’ than 
$50, and that the defendant should not be liable 
for more than $50 thereon; that the shipper 
concealed the true value of the property; that 
charges were fixed and filed with the Interstate 
Commerce Commission as required by the In- 
terstate Commerce Act of Congress of Febru- 
ary 4, 1887, and the acts amendatory thereof, 
including the Carmack Amendment; that a 
higher charge would have been made if the true 
value had been given; that greater care would 
also have been taken to prevent the loss or 
theft of the property “as well through the acts 
or omissions of the agents or employes of said 
express company as through the acts or omis- 
sions of other persons.” To this affirmative 
partial defense the plaintiff demurs on the 
ground of the legal insufficiency thereof. The 
effect of the pleadings is that the defendant 
admits that “its agents, servants, and em- 
ployes” stole, unlawfully disposed of, and con- 
verted the packages to their own use, and al- 
leges that the value was stipulated as well in 
case the property was so stolen or converted by 
the employes of the defendant as in case the 
loss or theft was due to the acts of third par- 
ties, and therefore claims that if the evidence 
discloses that the property was so stolen and 
converted by an agent, servant, or employe of 
the defendant, the liability of the defendant 
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should be limited to $50 on each shipment. 
Proof of actual conversion by the defendant 
itself would, under this partial defense, estab- 
lish full liability, for it is not pleaded that the 
value is agreed upon as against such an act. 
As the defendant may act only through agents 
whose acts in the scope of their employment 
are attributed to it, the question narrowly pre- 
sented is whether the agreed valuation applies 
to an action for the conversion of the goods by 
an employe for his own benefit and amounts to 
a partial defense. 

Agreements of limited liability are upheld 
where the loss is due to ordinary negligence 
or to the wrongful act of another (Boyle v. 
Bush Terminal R. R. Co., 210 N. Y. 389, 392, 104 
N. E. 933; Boston & Maine R. R. v. Hooker, 
233 U. S. 97, 34 Sup. Ct. 526, 58 L. Ed. 1141); 
but the law remains that the carrier may not 
claim a limitation of liability to a certain 
amount for its affirmative wrongdoing (Mag- 
nin v. Dinsmore, 62 N. Y. 35, 20 Am. Rep. 442) 
when the plaintiff makes proof thereof (Wams- 


ley v. Atlas S. S. Co., 168 N. Y. 533, 61 N. E. 
$96). A distinction between a limitation of lia- 


and for 
clearly shown in the cases. 


bility for conversion negligence is 

The distinction must be borne in mind be- 
tween a limitation of liability and an agreed 
valuation in case of liability. When it is urged 
that the limitation of value should not be ap- 
plied to any case of theft by the carrier’s em- 
ployes, for the reason that the company is 
liable for such acts as if the company had been 
the thief (Adams Express Co. v. 
35 App. D. C. 208, 31 L. R. A. [N. S.] 309), the 
argument loses sight of the distinction suggest- 
ed. When the agent acts within the scope of 
his employment in taking possession of the 
shipment “in legal effect it was the same as if 
the defendant, personified, had taken it” (Vann, 
J.. in Hasbrouck v. N. Y. C. & H. R. R. R. 
Co., 202 N. Y. 363, 373, 95 N. E. 808, 812, 35 
L. R. A. [N. S.] 537, Ann. Cas. 1912D, 150), but 
the liability may exist and the valuation of 
the shipment in case of liability may be agreed 
upon when the rates for transportation are 
based on the valuation of the goods intrusted 
to the carrier. A 

‘The reason for the rule sustaining the de- 
clared and agreed valuation is to prevent 
fraudulent practices by shippers in obtaining a 
lower rate by undervaluation. Kansas City 
Southern Ry. Co. v. Carl, 227 U. S. 639, 652, 
33 Sup. Ct. 391, 57 L. Ed. 683; Pierce Co. v. 
Wells, Fargo & Co., 236 U. S. 278, 35 Sup. Ct. 
351, 59 L. Ed. 576. While the rule should not 
be extended to permit a carrier to realize a 


B. & W. Co., « 








profit by converting valuable shipments, such 
conversions are so unusual as to be almost 
negligible. It would be unjust and contrary to 
the policy of the law to permit the agreed 
valuation to be overthrown for the purpose of 
enabling the shipper to obtain a recovery in 
excess thereof in a suit for loss or damage on 
any theory of trover or conversion for loss of 
goods by wrongful deliveries or acts of em- 
ployes for their own benefit, based, not on the 
wrongful misconduct of the carrier as such, 
but on the act of the employe. Rosenthal v. 
Weir, 170 N. Y. 148, 154, 63 N. E. 65, 57 L. R. 
A. 527. The liability of carriers of goods at 
common law was that of insurers, and proper 
care and diligence were insufficient to avoid 
such liability The duty was to carry the 
goods and deliver them to the consignee. A 
breach of that duty imposed liability. The 
innocent mistakes of the servant in delivering 
the goods, no less than his willful misconduct 
in breach of the trust reposed in him, consti- 
tuted a conversion by the carrier. Price v. 
Oswego & Syracuse R. Co., 50 N. Y. 218, 10 Am. 
Rep. 475. But the contract in suit does not 
evade the liability; it merely fixes the valua- 
tion of the goods when liability is established. 
In an action for damages against the carrier, 
the shipper is bound by the terms of the con- 
tract, and it is of the highest importance that 
competent parties be held to the terms of their 
valid contracts. “The transactions in question 
related to interstate commerce; consequent 
rights and liabilities depend upon Acts of Con- 
gress, agreement between the parties, and com- 
mon-law principles accepted and enforced in 
federal courts.” Southern Express Co. Vv. 
Byers, 240 U. S. 612, 614, 36 Sup. Ct. 410, 60 
L. Ed. 825; N. Y. Central v. Beaham, 242 U. 
S. 148, 37 Sup. Ct. 43, 61 L. Ed. —. It has 
been held, in cases involving negligence or the 
acts of third parties, that where alternate rates, 
fairly based upon valuation, are offered, lia- 
bility may be limited by special contract (Cin- 
cinnati, N. O. & Tex. Pac. Ry. Co. v. Rankin, 
241 U. S. 319, 36 Sup. Ct. 555, 60 L. Ed. 1022); 
that where a valuation has been agreed upon 
between the shipper and the carrier, such value 
shall be the maximum amount for which any 
carrier may be held liable, whether or not the 
loss or damage occurs from negligence (Cleve- 
land, C., C. & St. Louis Ry. Co. v. Dettlebach, 
239 U. S. 588, 593, 36 Sup. Ct. 177, 60 L. Ed. 
453): that having obtained a rate based on 
the declared value, the shipper is concluded 
and there is no room for parol evidence to 
show otherwise (Mo., K. & T. Ry. Co. v. Har- 
riman, 227 U. S. 657, 670, 33 Sup. Ct. 397, 57 
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L. Ed. 690); that so long as the tariff based 
on value remained operative, it was binding 
upon the shipper and carrier alike, and was 
to be enforced by the courts in fixing the rights 
and liabilities of the parties (Great Northern 


Ry. Co. vy. O'Connor, 232 U. S. 508, 515, 34 Sup. 
Ct. 380, 58 L. Ed. 703; Atchison, T. & S. F. 
Ry. Co. v. Robinson, 233 U. S. 173, 180, 33 Sup. 


Ct. 556, 58 L. Ed. 901); that the question is 
not one of form, but of actuality (Southern Ry. 
Co. v. Prescott, 240 U. S. 632, 639, 36 Sup. Ct. 
469, 60 L. Ed. 836), and that the effect of the 
stipulation cannot be escaped by the mere form 
of the action, the scope and effect of which is 
an action for damages against the carrier 
(Georgia, F. & A. Ry. Co. v. Blish M. Co., 241 
U. S. 190, 197, 36 Sup. Ct. 541, 60 L. Ed. 948). 
The contention of appellant that the agreed 
value does not conclude the shipper as against 
the acts of employes outside the scope of their 
employment cannot be sustained without ig- 
noring the terms of the contract, disregarding 
the intent of the parties and of the acts of 
Congress regulating interstate transportation 
and holding the carrier to a different responsi- 
bility than that which it assumed. 

The oexder should be affirmed, with costs, and 
the question should be answered in the af- 
firmative. 


WILLARD BARTLETT, C. J., and CHASE, 
COLLIN, CUDDEBACK, HOGAN, and CAR- 
DOZA, JJ., concur. 


Order affirmed. 


Nore—True and Not Reduced Valuation Ap- 
plied Where Shipment was Stolen by Servant of 
Carrier.—lt is to be noticed that the rule deduced 
hy the instant case is predicated greatly on New 
York decision and it is to be considered admitted 


that the court found no controlling decision by 
U. S. Supreme Court, the article stolen being 
in interstate transportation. Therefore any rul- 


ings opposed may be considered subject to para- 
mount ruling by our highest federal court. But 
is the principle held by New York courts sound 
in law? 


Adams Express Co. v. Berry & W. Co., 35 App. 
D. C. 208, 3 L. R. A. (N. S.) 309, holds to the 
contrary of the instant case. The court deciding 
that case was bound by U. S. Supreme Court 
decision in all events and it looked to decision of 
that tribunal greatly for its conclusion. It cited 
such authority to show, that the rate is measured 
by value and the carrier is permitted to charge 
more because he may consider the degree of care 
it owes according to value of the article shipped. 
Courts have allowed reduction from the amount 
of liability, but not absolution of all liability. 
The court asks: “Is it possible for the carrier to 
extend this doctrine of contractual limitation of 
liability to cover cases where the goods are con- 
verted or embezzled by it? We think not. So 





public policy will not suffer 
festly calculated to invite it.” 

Story on Bailments says: “In respect to cases 
of loss by fraud, there is a salutary principle be- 
longing both to our law and the civil law. It is 
that the bailee can never protect himself against 
responsibility for losses occasioned by his own 
fraud, nay, not even by a contract with the bailor 
that he shall not be responsible for such losses, 
for the law will not tolerate such an indecency 
and immorality as that a man shall contract to 
be safely dishonest.” It seems also true, that 
a corporation ought not to be allowed to con- 
tract that its agents might be “safely dishonest.” 


In Ala. G. S. R. Co. v. Little, 71 Ala. 611, it 
was ruled that a carrier is not allowed to stipu- 
late to be liable for a sum less than full value 
for goods lost by its fraud, in consideration of 
a reduced rate of freight, though the shipper as- 
sents thereto. 

In Sav. F. & W. R. Co. v. Sloat, 93 Ga. 803, 
20 S. E. 219, the court went to the extent of 
holding, that if there was a delivery to the 
wrong person amounting to a conversion, stipula- 
tion for reduced value upon consideration of 
lower freight rate did not apply. It was held 
that a stipulation against negligence did not 
cover such a case. But in a later case by this 
court it was distinctly ruled that where a car- 
rier was sued for conversion he could not in- 
voke an agreed valuation made for the purpose 
of obtaining a lower rate, because this would be 
taking advantage of his own wrong. Central 
Ry. Co. v. Chicago Portrait Co., 122 Ga. 11, 49 
S. E. 727, 106 Am. St. Rep. 87. This case said: 
“As was well said by Mr. Justice Lamar (after- 
wards of the ~ S. Supreme Court) in a 
etc, Ry. Co. v. Johnson, 121 Ga, 233, 48.S. E. 
808: ‘In an oie of trover or Soar ‘for 
conversion the tort-feasor could not take advan- 
tage of his own wrong, nor lessen the measure of 
his liability, by invoking an agreed valuation 
which plaintiff may have made for the purpose of 
reducing the freight rate or of securing like col- 
lateral advantage.’ ° 

In Sleat v. Fogg, 5 Barn. & Ald. 342, carrier 
gave notice that it would not be responsible for 
any loss above £5 unless insurance was paid. 
Where the parcel was not sent by the mail coach 
contemplated, but by another, and it was lost, th« 
judges, admitting the notice would cover mere 
negligence, held that this was a case of mis- 
feasance and the notice was not binding. 


a practice so mani- 


Another English case of Bradley vy. Water- 
house, 3 Car. & P. 318, concerned 400 sovereigns 
hidden in 6 pounds of tea, the ordinary rate on 
tea being paid. The court said: “It is fit to con- 
sider, in such a case, whether the party complain- 
ing or seeking to charge the carrier, has or not 
been the cause of the servant’s dishonesty. In the 
present case the mode in which the goods here 
packed might have had that effect. * * * The 
question comes to this: Has this been a case of 
gross negligence on the part of the defendants, 
or has the loss been brought on by the plaintiff’s 
own conduct?” Here it is seen that there may be 
a distinction between a servant where a carrier 
commits a dishonest act. But it is apparent that, 
if concealment is not of the kind to hold out a 
temptation to a servant, it amounts to nothing 
in reduction of carrier liability, or rather, as may 


great would be the opportunity for fraud that - be thought, in absolute discharge of its liability. 
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In So. R. Co. v. Webb, 143 Ala. 304, 39 So. 
267, 111 Am. St. Rep. 45, 5 A. & E. Ann. Cas. 97, 
limited valuation for reduced rate has no applica- 
tion to conversion for misdelivery. 


In N. C. & St. L. Ry. v C. V. Truitt Co., Ga. 
Ct. of Appeals, 86 S. E. 421, it was said: “A car- 
rier converting property intrusted to the carrier 
for transportation, will be deemed thereby to 
have abandoned the contract of shipment and 
cannot thereafter insist on a stipulation therein 
that the carrier’s liability shall be limited to a 
fixed sum at which the goods were valued; nor 
can a carrier insist upon the binding effect of 
such a stipulation, where the negligence that 
occasioned the loss was wanton and willful. 1 
Hutch on Carriers (3rd ed.) § 432. A carrier 
cannot exonerate himself from the fraud or fel- 
ony of himself or his servants, and a contract 
will not avail if the act of the carrier amounts to 
misfeasance, though ordinary neglect alone in the 
course of the bailment will not deprive the car- 
rier of the benefit of a contract fairly made which 
it limits.” 

It would seem that the ruling in New York 
is against the decided weight of authority and 
the better reasoned cases. 








ITEMS OF PROFESSIONAL 
INTEREST. 


MR. ATWOOD’S REVENGE ON 
COL. ANTHONY. 





When John H. Atwood, the Kansas City 
lawyer, was practicing in Leavenworth, he once 
violated all the traditions of the legal profes- 
sion by denouncing his client in court as an 
“old devil” unworthy of winning the suit, and 
not only won his client’s case, but escaped any 
censure by the bar association for doing it, says 
the Kansas City (Mo.) Star. It was a long 
time before Leavenworth ceased to smile over 
his remarkable defense of his client, and the 
story is still good for a laugh “whenever lawyers 
gather to swap yarns. 


It was back in 1898 that the case came up in 
the district court at Leavenworth before Judge 


Meyer. Col. D. R. Anthony, the fighting editor 
of the Leavenworth Times, was Atwood’s 
client. Colonel Anthony was being sued by 


John C. Douglass for possession of a valuable 
lot on which Colonel Anthony had paid taxes 
regularly for thirty years. It appeared that 
previous to that time Douglass had obtained a 
tax title to the property. 

Now, Judge Douglass, as he was known, and 
Colonel Anthony were undoubtedly the most 
hated men in Leavenworth, with the difference 
that the editor also had lots of warm friends. 





Those who didn’t like Judge Douglass called 
him a “tax title shark,” which sufficiently ex- 
plains the regard in which he was held in the 
community. Buying tax titles and then exact- 
ing heavy payments, or buying in the property 
for little or nothing, was his sole business. 


Naturally, a man in that business gets some-_ 


what at outs with the sentiments of his neigh- 
bors and is called harsh names. It was the 
same with Colonel Anthony. The names Judge 
Douglass was called would have sounded 
like high praise compared to what Colonel 
Anthony’s enemies called him. The colonel 
himself was somewhat adept in that line, his 
mildest epithet for those he didn’t like being 
“skunk.” What he called his real enemies had 
better be imagined. 


When the colonel didn’t like a man he hated 
him with his whole mind, his whole heart and 
his whole soul. He believed in personal jour- 
nalism, and when he turned loose the columns 
of the Leavenworth Times on an enemy the 
town fairly sizzled. He never used a pillow, 
the meat ax being a weapon he liked better. 

When John Atwood came to town and hung 
out a shingle as a lawyer and began practicing 
Democratic politics until some law business 
came along, it was inevitable that, holding 
political views quite abhorrent to Colonel An- 
thony’s dyed-in-the-wool and yard-wide Repub- 
licanism, he should come into conflict with the 
editor. It wasn’t long before Atwood became 
known pretty well through Kansas as a “silver- 
tongued” orator. He had a gift of language 
that could be flowery, satirical or denuncia- 
tory. Having come, as per schedule, into con- 
flict with Colonel Anthony, he had frequent 
occasions and opportunity of various political 
campaigns to “burn up” the colonel, the colo- 
nel having been doing the-same for Mr. At- 
wood, and doing it plentifully. He let the peo- 
ple of Leavenworth know that Mr. Atwood not 
only was a sad fizzle as a lawyer, but was 
also @ mental, moral and physical bankrupt, 
and a total human loss, with no insurance. The 
colonel had somewhat the better of it, speak- 
ing as he did, to the whole town, while the 
best Atwood could do was to get a crowd of 
maybe several hundred at a political meeting 
to tell them that what the town needed was a 
large funeral, starting from a certain number 
on the North Esplanade and winding up with 
the usual ceremonies and a pillow of flowers 
with “30” on it at Mount Muncie Cemetery. 


Miss Opportunity at the Door.—As another 
famous Kansas lawyer has written, opportunity 
knocks once at every man’s door, and sure 
enough she came around and pounded at the 
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entrance of John Atwood’s private office. 
Originally Colonel Anthony had retained Lucien 
Baker to defend his side of the Douglass suit. 
Baker and Atwood were law partners in the 
firm of Baker, Hook & Atwood, of which Judge 
William C. Hook, now of the United States 
Circuit Court, was a member. The three were 
‘the “big” lawyers of Leavenworth. It happen- 
ed that Baker was elected United States Sen- 
ator before the Douglass-Anthony suit could 
come to trial. With Baker 
Hook refusing for personal reasons to handle 
the case, and Douglass crowding him up in a 
corner, Colonel Anthony was faced by a com- 
bination of circumstances, too long to detail 
here, that prevented him from obtaining the 
services of any other lawyer except Atwood he 
thought could win the case. 

There was only one thing to do: swallow his 
pride and employ Atwood. It was a bitter pill, 
and being so he probably wouldn’t have swal- 
lowed it had he known that the dose was to 
be repeated. Finally the case was called. 
Judge Douglass, acting as his own attorney, 
and Atwood, with Anthony sitting at his side, 
fought the through the court. Judge 
Douglass made his argument first and then 
came Atwood’s long-awaited chance and sweet 
revenge. Rising slowly to his feet, he turned 
to his client and bestowed on him the same 
fond glance that the cat bestows upon the 
canary cornered in its cage, and then spoke 
thus: 


case 


Revenge is Sweet.—‘May it please the court: 
I congratulate myself upon the judicial frame 
of mind in which I am enabled to approach a 
consideration of this case. For my perfected 
appreciation of the many virtues that Judge 
Douglass possesses and Colonel Anthony’s fail- 
ure to appreciate any of mine leaves me in a 
state delightfully impartial. Ordinarily, a law- 
yer’s zeal for his client’s cause outruns his 
judgment, but when that client has knocked 
out the bung from the hogshead of his wrath 
and deluged him with its contents until he 
wades up to his middle in troubled waters, a 
situation is presented that tends to neutralize 
the lawyer’s zeal until it is reduced to a judicial 
calmness that is without bias; and I am able 
to undertake a discussion of this case without 
prejudice, passion or any feeling. 

“The one thing that is wrong about this case 
is that your honor cannot find against both 
parties to this suit. From the standpoint of 
personal merit, neither of them ought to win. 
Neither of them came into court with clean 
hands, and I have doubts about their feet. But 
Anthony has paid the taxes for many years 


in Washington,- 





on the property, and in so doing has con 
tributed to the revenue of the state and county, 
This is playing the part of the good citizen, 
a part that is new to him and sets awkwardly 
upon him, and one that startles the community 
with its novelty. But since he is playing this 
part he ought to be encouraged in it by being 
permitted to win this suit. When you find one 
doing right for the first time in his life, the 
thought of discouraging him revolts the judi- 
cial conscience. 

“If it is said that Anthony stole horses in 
Missouri, I that Douglass has stolen 
homesteads in Kansas. If it is said that An- 
thony has been a detriment to the community, 
I reply that Douglass has never paid a debt he 
owed in the community. If it is said that An- 
thony has been sued offen, I reply that Doug- 
lass has sued others twice as often. 


reply 


“I will admit, your honor, that it is a choice 
of evils; one of the evils has a hooked nose and 
the other has a peg leg, but the hooked nose 

ays his taxes and the peg leg doesn’t, and 
that is where my side has the best of it. If 
you feel inclined to decide this case in favor 
of my opponent because of the delightful senti- 
ments that cluster around his name, and 
through your mind should float the beautiful 
strain of ‘Douglass, Douglass, Tender and 
True,’ I ask you to remember that my client 
claims a saint among his ancestors. I will ad- 
mit that the claim never has been allowed, but 
we make it all the same. 

“Your honor may think they are two old 
devils together, but I submit we are not re- 
sponsible for the age of Judge Douglass’ in- 
iquities. To be sure, the great age of my client 
is an evidence that they whom the gods love 
die young, but that does not alter the fact that 
he, and he alone, of these men, has paid the 
taxes. 

“So I ask your honor to overlook the fact 
that my client has usually been wrong, and 
remember that now for once in his life he is 
right. Let his wickedness hide itself in a meas- 
ure behind the wickedness of Douglass. I can 
see that your honor is itching to hit them both, 
and ordinarily you could not hit them a lick 
amiss, but I pray your honor to remember that 
you can’t beat them both, much as they de- 
serve it, and since you must give the case to 
one of them, I ask your honor to shut your 
eyes and give it to Anthony.” 

Not until Mr. Atwood had begun to speak 
was there the slightest intimation from him 
what he was to say. Before he was half 
through every official and clerk in the court- 
house had hurried to the courtroom, and the 
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audience declared that the expression of be- 
wilderment on the face of Colonel Anthony 
was exceeded in intensity only by the seraphic 
smile of self-satisfaction upon the face of Mr. 
Atwood. 

Before the lawyer was half through Judge 
Meyer scarcely could control himself, and the 
audience was laughing outright. And it is even 
recalled that Colonel Anthony smiled when 
the court gave him the decision, 








CORRESPODENCE 





WHAT BOOKS A LAW TIBRARY SHOULD 
CONTAIN. 
Editor Central Law Journa?: 

I read with pleasure and thorough approval 
what you say in the article, entitled “What 
Books a Law Library Should Contain,” in the 
Central Law Journal of the 16th inst. 

Nothing can supply the places of the great 
legal lights of the past. They are the stepping 
stones to the pinnacles of jurisprudence as it 
now exists. Surely there is profit in knowing 
how we have ciimbed. In the succession from 
writer to writer there is ever some omission 
of priceless thought. 

It has been about three hundred years since 
Finch wrote his law. In it is found this pro- 
found observation: “The sparks of all sciences 
in the world are raked up in the ashes of the 
law.” Do you know of a more comprehensive 
observation? Have law-writers handed down 
and popularized that idea? His law is an epi- 
tome of the Common Law as it existed in 
Queen Elizabeth’s time. No one ever read 
one of the great books of the old law without 
prefit. Will anyone say that Sheppard’s 
Touchstone, Coke’s Reports, and Preston on 
Estates have lost all of their value and should 
no longer appear in a law library? 

I hope, Mr. Editor, that your article, above 
mentioned, is simply a forerunner of things 
that you will say along the same line. 

Dm €. 


’ 


ALLEN. 
Liberty, Mo. 








BOOKS RECEIVED. 

Bender's Federal Revenue Law. 1916. The 
Revenue Act of September 8, 1916. With Notes 
and Commentaries, also Federal Taxation in 
General. By the Publisher’s Editorial Staff. 
Albany, N. Y. Matthew Bender & Company. 
1917. Price, $4.00. Review will follow. 





HUMOR OF THE LAW. 





“Do you, Mr. Stacks, think that a rich man 
can go through the eye of a needle?” 

“T don’t know. I will, however, admit that 
my lawyers have dragged me through some 
very small “loopholes.” 





During: an inquest held in Cincinnati the fol- 
lowing question was put to one of the witnesses 
hy the deputy corener: 

“Where was the deceased struck by the motor 
car?” 

Whereupon the witness, a surgeon, replied: 
“At the juncture of the dorsal and cervical 
vertebrae.” 

The deputy coroner looked puzzled. “Will 
you please point out that on the map?” he ask- 


_ed, indicating one that hung on the wall.—Case 


and Comment. 





In “My Varied Life” F. C. Phillips tells an 
amusing story of the English judge, the late 
Sir George Honyman, who wrote a wretched 
hand. On one occasion Sir George sent a note 
to a friend am@mg the lawyers seated at the 
barristers’ table. 

Not being able to make head or tail of it, 
the friend scribbled something absolutely un- 
decipherable upon a half sheet of note paper, 
and passed it up to the judge. Sir George look- 
ed somewhat annoyed when he glanced at it, 
but when the court rose he spoke to his friend, 
and said, “What do you mean by this? I asked 
you to come and dine with me to-night.” 

“Yes,” said the barrister, “and I replied that 
I should be extremely glad to do so.” 





In a backwoods district a case developed in 
the justice court which attracted practically 
every person in the village, and, as the day 
was warm and the court room a box-like place, 
the state of affairs soon raised the temperature 
of the room to an unbearable degree. Looking 
round him, the justice of the peace observed 
that every window in the place was closed, and 
turning to an old and ignorant constable who 
was keeping order amongst the crowd, he de- 
sired him to “ventilate the room.” That of- 
ficial, however, had very little idea of the mean- 
ing of the term used, but he put his own in- 
terpretation upon it. Opening the door, he, to 
the intense amusement of the court, proceeded 
to clear the room, exclaiming as he did so: 
“Here, out you go! Ventilate, d’ye hear! Ven- 
tilate!"—Chicago Legal News. 
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1. Arrest—Constitutional Law.—Statutes, au- 
thorizing arrests without warrant by peace offi- 
cers, and authorizing municipal corporations to 
establish rules authorizing such arrests, are not 
invalid by reason of Const. art. 1, 
v. State, Tex., 189 S. W. 496. 

2. Associations—Dissolution.—W here 
branch of fraternal orders which incor- 
porated was dissolved, leaving subordinate 
branches without any head, state organizations 
might properly organize a new supreme body 
to carry on the work.—Doan v. Jones, N. J., 99 
Atl. 192. 

3. Attorney and Client—Fraud.—Where at- 
torney by fraud induces client to enter into con- 
tract purporting to be loan and mortgage as 
security for another contract, and attorney acted 
for the other contracting party, among whom 
the loan was divided, and mortgagor obtained 
no part, the contract will be avoided except to 


§ 9.—Crippen 


supreme 
was 


operate as security as contemplated by mort- 
gagor.—Naef v. Vergez, La., 72 So. 935. 
4.——Misconduct.—An attorney, who by the 


use of letters, circulars, and newspaper adver- 
tisements, solicited patronage for his collection 
business, held guilty of professional misconduct. 
—In re Schwarz, N. Y., 161 N. Y. Supp. 1079. 
5.——Services to Wife.—Attorney, charging 
husband $2,500 to secure wife’s prosecution of 
divorce action, and participating in scheme re- 
sulting in her discovery of husband in compro- 
mising situation, and rendering no services and 








incurring no expenses, except $200 or $250 paid 
detective in that situation, and who set up false 
claim for services in client’s action to recover 
amount, was guilty of professional misconduct, 


_and would be disbarred.—In re Herrman, N. Y., 


161 N. Y. Supp. 977. 


6. Bailment—Bailee for Hire.—Where the 
owner of a moving picture show engaged the 
owner of a piano to play it, paying rent for 
the use of the piano he is a bailee for hire of 
the piano and bound to exercise ordinary care 
for its preservation, though the piano owner 
received a salary for playing.—Kesterson & 
Telle v. Marlow, Okla., 161 Pac. 186, 

7. Bankruptey—<Act of.—In view of the peti- 
tion in bankruptcy claiming insolvency, held 
that petitioning creditors cannot contend that 
an instrument whereby a corporation appointed 


trustees was a conveyance to hinder, delay, or _ 


defraud creditors, constituting an act of bank- 
ruptcy.—In re Ambrose Matthews & Co., U. S& 
Cc. C. A., 236 Fed. 539. 

8. Jurisdiction — Where defendant bona fide 
asserted title to property which had belonged 
to the bankrupt, and on petition by the trustee 
for a summary order to deliver possession chal- 
lenged jurisdiction of the court of bankruptcy, 
court is without jurisdiction to proceed.—Board 
of Education of Salt Lake City, Utah, v. Leary, 
U. S. C. C. A., 236 Fed. 621. 

9. Jurisdiction.—A creditor, holding a lien 
on property of a bankrupt which has passed in- 
to the custody of the bankruptcy court, cannot 
thereafter acquire such title or possession as 
to exclude the jurisdiction of that court to de- 
termine his rights by a summary proceeding.— 
Cohen v. Nixon & Wright, U. S. D. C., 236 Fed 
407. 

10. Jurisdiction.—On petition by trustee in 
bankruptcy of contractor to obtain possession 
of property of contractor held by principal de- 
fendant, voluntary appearance by surety on con- 
tractor’s bond against defendant, who had re- 
covered judgment, held not, on theory that 
surety was real party in interest, to give bank- 
ruptey court jurisdiction to summarily dispose 
of matter.—Board of Education of Salt Lake 
City, Utah, v. Leary, U. S. C. C. A., 236 Fed. 521. 

11. Petition to Revise.—Where, in a pro- 
ceeding by a trustee in bankruptcy for a sum- 
mary order to obtain possession of property, 
the District Court erroneously retains jurisdic- 
tion to adjudicate the merits, its action can he 
corrected on petition to revise.—Board of Educa- 
tion of Salt Lake City, Utah, v. Leary, U. S. 
Cc. C. A., 236 Fed. §21. 

12. Pleading and Practice.—Where prop- 
erty on which execution was levied was set 
aside to the bankrupt as exempt, in accordance 
with Bankruptcy Act, § 47, he cannot complain 
of vacation of order restraining proceeding with 
execution; bankruptcy court having no further 
concern with the property.—In re Pohlig, U. 8. 
D. C., 236 Fed. 606. 

13. Preference.—Bankrupt's creditor 
ceiving payments on debt with notice of condi- 
tions sufficient to have put him on inquiry was 
chargeable with notice of all facts relating to 
bankrupt’'s financial situation which such in- 
quiry would have disclosed.—Jacobs vy. Saper- 
stein, Mass., 114 N. E. 360. 

14. Banks and Banking—Misappropriation.— 
Where bank cashier misappropriated amounts 
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from depositor’s account, bank would be liable 
to depositor, unless depositor with knowledge 
thereof ratified the charges, or did not within 
a reasonable time notify bank that statement 
with vouchers representing such charges was 
ineorrect.—Citizens’ Bank & Trust Co. v. Hinkle, 
Ark., 189 S. W. 679. 

15. Notice.—Bank, taking note, was not 
taxed with notice of facts, relative to fraud in 
inception of note, known to its cashier, whose 
knowledge was acquired when acting solely in 
his individual capacity, for himself and another 
concern, in which bank had no interest.—Guar- 
anty State Bank v. Bland, Tex., 189 S. W. 546. 

16.——Revoking Check.—Drawer of ordinary 
check can revoke it at any time before bank 
has paid it or committed itself to pay it, and 
bank is bound by notice of revocation, orally or 





‘in writing, and liable to drawer to the amount 


thereafter paid on the check.—Bank of Hamil- 
ton v. Williams, Ga., 90 S. E. 718. 

17. Bills and Notes—Acceptance.—Where the 
payment of other notes and furnishing of col- 
lateral were conditions precedent to acceptance 
of renewal of a note on which defendant was 
surety, that plaintiff held new note and col- 
lateral subject to performance of condition, held 
not to constitute acceptance of new note.—Bank. 
of Chillicothe v. Gunby, Mo., 189 S. W. 412. 

18.——Consideration.—Note of attorney sub- 
stituted for note in which he had unwittingly 
invested client’s money, which was forged, was 
supported by valuable consideration.—Hyman v. 
Succession of Parkerson, La., 72 So. 953. 

19. Delivery.—Note delivered by the maker 
has no validity between the original parties un- 
til the conditions upon which the manual tradi- 
tion thereof was made have been satisfied, and 
the maker, after notice of his election not to 
purchase the stock for which it was conditionally 
given, was entitled to its return.—Union Inv. 
Co. v. Epley, Wis., 160 N. W. 175. 

20. Payment.—“When accepted as such and 
in due course actually paid’’ must be construed 
as declared in Negotiable Instruments Law, § 
148, to be a payment made at or after maturity 
of the instrument to the holder thereof in good 
faith and without notice that his title is defec- 
tive—Potter v. Sager, N. Y. 161 N. Y. Supp. 1088. 

21. Signature.—No particular form of sig- 
nature and no seal is necessary to formal in- 
dorsement of negotiable instrument, whether by 
private person or corporation—La Hatte vy. 
Metropolitan Trust Co., Ga., 90 S. E. 725. 

22. Breach of Marriage Promise—Unchastity. 
—If the plaintiff was unchaste with other men 
or with another man prior to or during any 
engagement of marriage with the defendant, it 
is a bar to her suit for breach of a marriage 
promise, unless at the time he made or renewed 
his promise he knew or had been, informed of 
her unchastity.—Garmong v. Henderson, Me., 99 
Atl. 177. 

23. Carriers of Goods—Forged Bill of Lading. 
—A bank, which received genuine bills of lading 
with drafts attached, held, as against the car- 
rier, which delivered the goods to a third person 
on forged bills of lading, to have the superior 
right.—New York Cent. & H. R. R. Co. v. Bank 
of Holly Springs, U. S. C. C., 236 Fed. 562. 

24. Initial Carrier.—Shipper held, as a mat- 
ter of law, not entitled to recover of initial 
carrier the value of oats shipped to another 

















state and taken on execution in favor of a 
broker, to whom he ordered them delivered on 
consignee’s refusal to accept.—Hamilton Mill & 
Elevator Co. v. Stephenville, N. & S. T. Ry. Co., 
Tex., 189 S. W. 774. 

25. Initial Carrier.—The parties contemplat- 
ing a through shipment, part over a connecting 
line, at a through rate, the initial carrier does 
not destroy its through character by issuing a 
bill of lading over its own line only, and itself 
reconsigning the goods to the connecting car- 
rier.—Keithley & Quinn v. Lusk, Mo., 189, S. W. 
621. 

26.——Punitive Damages.—Under the Carmack 
Amendment of the Interstate Commerce Act, 
punitive damages were not recoverable against 
a carrier for unauthorized willful or wanton 
acts of its servants in delaying transportation 
of goods shipped, notwithstanding the later en- 
actment of the Cummins Amendment, making 
carriers liable for “actudl loss.”—-De Loach v. 
Southern Ry. Co., S. C., 90 S. E. 701. 


27. 








Tariff Rates.—There is no merit in con- 
tention that consideration for special conditions 
of shipping contract was invalid, as making 
lesser rates contrary to schedules approved by 
the Interstate Commerce Commission, in the 
absence of evidence that the rate was not one 
of two rates approved by the Commission.— 
Betka v. Houston & T. C. R. Co., Tex. 189 S. W. 
532. a 

28. Carriers of Live Steck—Quarantine.—Un- 
der Act Cong. March 3, 1905, §§ 1, 3, 4, and 
express provision of federal quarantine regula- 
tion, held, that cattle exposed to a disease might 
be shipped as uninspected exposed cattle for 
immediate slaughter from quarantined territory 
to slaughtering centers in another state, so that 
ca®rier, requiring cattle to be dipped, was liable 
for consequent shrinkage and injury.—Pecos & 
N. T. Ry. Co. v. Hall, Tex., 189 S. W. 535. 

29. Carriers of Passengers—Alighting.—Where 
street car passes regular stopping place and 
stops on private right of way so that entrance 
gates open upon cattle guards covered with 
snow, the company owes those invited to enter 
the high degree of care required for protection 
of passengers.—Richey v. Minneapolis St. Ry. 
Co., Minn., 160 N. W. 188." 

30. Alighting.—Where railroad lands pas- 
sengers not at the regular station platform, but 
where ground is uneven, causing the passenger's 
fall, nonsuit for failure to show that construc- 
tion of platform and tracks was different from 
that in general use was properly refused.—Smith 
v. Delaware, L. & W. R. Co., N. J., 99 Atl, 205. 

31. Joint Tortfeasor.—An express company 
contracting with a shipper of stock to carry him 
without charge on the same car as that used 
for the stock was not liable as joint tort-feasor 
with railroad refusing to allow him to ride 
on a passenger coach and ejecting him there- 
from, though there was no room in stock car 
for him.—Teeter v. Southern Express Co., N. C., 
90 S. E. 761. 

32. Chattel Mortgages—Notice.—While the 
purchaser of chattels without notice of an unre- 
corded mortgage thereon has title superior to 
that of the mortgagee, yet if his purchase is sub- 
sequent to the recording of the mortgage, he 
has no title, and must surrender the property to 
the mortgagee or his assignee, though he have 
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no actual knowledge of the mortgage.—Harring- 
ton v. Furr, N. C., 90 S. E. 775. 

33. Damages.—Where there was no agree- 
ment by which defendant was to take part of 
plaintiff's goods in full settlement of a mortgage, 
measure of damages would be difference between 
value of all goods taken and the amount due 
defendant, but if there was such a settlement, 
and defendant took all the goods, the measure 
of damages would be value of goods which he 
had no right to take.—Allen v. Forschler, Mo., 
189 S. W. 636. 

34. Foreclosure.—While, in taking a mare, 
in possession of defendant's buyer, and pro- 
ceeding toward a foreclosure sale, an officer was 
agent of the mortgagee plaintiff when fore- 
closure sale was stopped, officer was not such 
agent in putting the mare in hands of another 
person instead of returning her to buyer, and 
hence did not constitute an act of ownership by 
the mortgagee which would defeat the lien.— 
Green v. Laclair, Vt., 99 Atl. 244. 

35. Commeree—lIntrastate Shipment.—A ship- 
ment of grain between two points in the state 
to be sold on the floor of the board of trade 
at the last point is an intrastate shipment; any 
further shipment by the buyer being a new 
shipment.—State ex rel. Chicago, M. & St. P. 
Ry. Co. v. Public Service Commission of Mis- 
souri, Mo., 189 S. W. 377. 

36. Constitutional 
dinance of city of Asbury 
March 17, 1916 (P. Lp. 
operators of jitney busses 
curity for liability for personal injury and to 
pay 5 per cent tax on monthly gross receipts 
for use of city, held not a denial of the equal 
protection of the laws.—West vy. City of Asbury 
Park, N. J., 99 Atl. 190. 

37. Corporations—Cumulative Voting. —Where 
minority stockholders by cumulating votes se- 
cured election of a majority of directors on 
returns, and chairman declared election void, 
and minority withdrew, an election by majority 
owners of the stock, after reconsideration of the 
first election, in the absence of any restrictive 








Busses.—Or- 
Park following Act 
283), and requiring 
to file bond as se- 


Law—Jitney 


provisions of constitution and by-laws, was 
valid.—State v. Ellison, S. C., 90 S. E. 699. 
38.——General Manager.—The general man- 


ager of a store corporation who employed extra 
help whenever the business demanded it had 
authority to employ a previous general manager 
to assist a new bookkeeper on the books.— 
Pounds v. Farmers’ Union Mercantile Co., Mo., 
189 S. W. 583. 

39. Receivership.—When a corporation has 
become defunct, any individual having an in- 
terest therein may ask appointment of receiver 
in court of district where property is located.— 





Board of School Directors of Caldwell Parish v. 


Meredith, La., 72 So. 960. 

40. Rescission of Contract.—Directors can- 
not rescind their action in declaring a cash 
dividend, where it has been announced and 
there is sufficient surplus to warrant it but, in 
case the dividend is to be paid by an issue of 
stock, they may rescind at any time before its 
issuance.—Staats v. Biograph Co., U. S. C. C. A., 
236 Fed. 454. 

41. Creps—Title—Where the tenant of one 
claiming to be the owner of land planted and 
harvested a crop while in possession, he had 








good title thereto as against the real owner of 
the land.—Bethea v. Jeffres, Ark., 189 S. W. 666. 

42. Descent and Distribution—Statutory Con- 
struction.—Under Revisal 1905, § 132, providing 
that if there be no child, or legal representatives 
of a deceased child, the residue of the estate, 
after distribution of one-half to the widow, shall 
be distributed equally among the next of kin 
of the intestate who are equal in degree, and to 
those who legally represent them, held that the 
children of deceased brothers and sisters of 
the intestate are entitled to the shares their 
parents would have taken if living.—Moore y. 
Rankin, N. C., 90 S. E. 759. 

43. Divoree—Condonation.—That the wife 
considered returning to her husband after his 
commission of marital offenses, and that she 
did sleep with him two nights, is not conclusive 
of condonation when she did not actually return 
to him.—Weber v. Weber, Mo., 189 S. W. 577. 

44.——Contempt.—A man who has no money 
or tangible property may be punished for con- 
tempt in failing to pay alimony if he makes no 
honest effort, considering his physical and men- 
tal capabilities, to earn money to pay it.—Fowler 
v. Fowler, Okla., 161 Pac. 227. 

45. Custody of Children.—Where judgment 
in divorce assigns custody of children to one of 
the parents, such disposition will control till 
judgment is modified, and cannot be disregarded 
in habeas corpus for possession of children.— 
State v. Elifritz, Neb., 160 N. W. 113. 

46. Indignities—Whether certain acts con- 
stitute indignities such as to render one’s condi- 
tion intolerable depends on the situation in 
which that one is placed, the vital nature of 
the points at which the unhappiness occurs, the 
constancy with which the irritation is experi- 
enced, and the effects produced.—Shine v. Shine, 
Mo., 189 S. W. 403. 

47. Jurisdiction——Where both parties to a 
divorce action were domiciled in Illinois, court 
of Illinois obtained jurisdiction to determine all 
rights arising out of marital relations, and to 
award plaintiff permanent alimony on division 
of defendant’s estate.—Mallette v. Carpenter, 
Wis., 160 N. W. 182. 

48. Reconciliation.—Where a husband is not 
blameless for his wife’s leaving him, it is in- 
cumbent on him to make some effort at recon- 
ciliation before he can secure divorce for her 
desertion.—Shine v. Shine, Mo., 189 S. W. 403. 

49. Fraud — False Representations. — False 
representations as to financial condition of a 
corporation to effect a sale of its stock or in- 
duce a subscription relating to matters pecu- 
liarly within knowledge of corporation consti- 
tute actionable fraud.—Hood v. Wood, Okla., 161 
Pac. 210. 

50. Fraudulent Conveyances—Bulk Sales Law. 
—lIf transferor of stock of goods had creditors, 
purported sale was void as to them if Bulk 
Sales Law was not complied with, and if trans- 
feree sold, disposed of goods, or converted them 
by mingling them with its own, it became in- 
debted to trust for creditors for value.—Ger- 
lach Mercantile Co. v. Hughes-Bozarth-Anderson 
Co., Tex., 189 S. W. 784. 

51. Gas—Unavoidable Accident.—While not an 
insurer against unforeseen and unavoidable acci- 
dents, a company using public streets for its 
gas mains is required to exercise the highest 
degree of care, and to maintain its mains and 
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other appliances‘in the best possible condition 
to render its business safe.—Bellevue Gas & Oil 
Co. v. Carr, Okla., 161 Pac. 203. 


52. Guaranty — Consideration.—An _ indorse- 
ment of a note by a third party, “This note to 
be paid out of my estate after my death,” is a 
promise to pay debt of another, and requires 
new consideration.—Schaus v. Henry, N. J., 99 
Atl. 188, 


53. Release.—Vice-president of corporation, 
an indorser and guarantor of its note in his in- 
dividual capacity, was not released by arrange- 
ment that president should manage his business 
and pay its obligations out of earnings, where 
no time for payment was fixed and no exten- 
sion Was given by, and no consideration passed 
to plaintiff, a creditor on the note.—Western 
Nat. Bank v. Wittman, Cal., 161 Pac. 137. 

54. Unconditional.—An agreement guaran- 
teeing the “full, prompt, and ultimate payment” 
of notes and of “any and all renewals thereof 
or either of them,” etc., held an unconditional 








guaranty of payment of notes or renewals there- ° 


of.—First Nat. Bank v. Jones, N. Y., 114 N. E. 
349, 219 N. Y. 312. 

55. Highways—Automobiles.—Laws 1913, c. 
107, providing that upon approaching intersect- 
ing “highways,” etc., person operating a motor 
vehicle shall have it running not over seven 
miles an hour, ete., applies to an automobilist 


approaching a railroad as well as other “high- 
ways.’—Hinton vy. Southern Ry. Co., N. C., 90 
S. E. 756. 


56. Husband and Wife—Entirety.—The bur- 
den is on the mortgagee of an estate by entirety 
in foreclosure proceeding to prove an agency of 
the husband which justifies an application of 
the proceeds of timber cut from the estate to 
the husband’s sole debt.—Citizens’ Sav. Bank & 
Trust Co. v. Jenkins, Vt., 99 Atl. 250. - 

57. Head of Family.—If husband provides 
suitable home for himself and wife, it is her 
duty to live with him, if properly supported and 
treated, since the husband is the head of the 
family, and ordinarily determines its place of 
residence.—Bennett v. Bennett, Vt., 99 Atl. 254. 

58. Repudiation of Contract.—If defendant, 
whose wife had pledged his credit to dress- 
makers, desired to repudiate her act as unau- 
thorized, he was bound to act with reasonable 
promptness when he became aware of what had 
heen done and that the dressmakers in good 
faith were acting on his wife’s representations. 
—Auringer v. Cochrane, Mass., 114 N. E. 355. 

59. Insurance—Assignment of Policy.—Where 
policy allowed insured to change beneficiary in 
writing, valid only if indorsed on the policy by 
the insurer at the home office, and attached to 
the policy, a simple assignment as collateral to 
a loan, not sent to the insurer, did not affect 
the beneficiary’s right.—Muller v. Penn Mut. Life 
Ins. Co. of Philadelphia, Colo., 161 Pac. 148. 


60. Course of Conduct.—A statement of in- 
surer’s general manager that he had sent in- 
sured no notice of maturity of premium and 
interest, and that he could not say whether the 
local agent had sent such notice, but presumed 
that he had, is too indefinite to show a course of 
conduct, rendering necessary the giving of such 
notice before declaring forfeiture of the pol- 
icy. ey = <9 v. National Life Ins. Co., Tenn., 189 














Ss. W 
61. Disease.—“Disease,” as used in applica- 
tion for insurance, does not include slight or 


temporary ailments of bodily organs.—National 
Council, Knights and Ladies of Security v. Owen, 
Okla., 161 Pac. 178. 

62. Implied Authority—A general 
who has been given draft to pay amount de- 
termined in settlement under authority of in- 
surer has implied authority to deliver it, though 
before delivery he was instructed without 
knowledge of the payee to hold up the draft.— 
Michigan Idaho Lumber Co. v. Northern Fire & 
Marine Ins. Co., N. D., 160 N. W. 130.° 

63. Insurable Interest.—Where a man and 
woman live together as husband and wife, either 
has an insurable interest in the life of the other, 
irrespective of whether there is a valid mar- 
riage—Western & qawthere Life Ins. Co. v. 
Webster, Ky., 189 S. 429. 








agent- 





64.——Proof of Loss.—That insured personally 
notified agent of insurer and the agent visited 
the scene of the fire, and had full notice thereof, 
does not dispense with necessity of formal 
proofs of loss as provided in policy.—Styles v. 
American Home Ins. Co., Ga., 90 S. E. 718. 


65. Sole and Unconditional Ownership.—In- 
surance policy, conditioned on sole and uncon- 
ditional ownership, was not avoided by the fact 
that assured was tenant by the entirety with 
his wife, where he had paid for the property 
with his own money, directing the deed to be 
made to himself and, being illiterate, supposed 
it to have been so made until after the a 
Turner v. Home Ins. Co., Mo., 189 S. W. 626. 


66. Soliciting Agent.—A soliciting agent of 
an insurance company without power to issue 
policies is the company’s agent in making ap- 
plications with full power and authority as to 
such applications, and acts which he performs 
and knowledge which he receives and acts on in 
connection with such applications bind the com- 
pany.—Kring v. Globe Farmers’ Town Mut. Fire, 











Tornado, Cyclone, and Windstorm Ins. Co., of 
Rock Port, Mo., 189 S. W. 628. 

67. Sole and Unconditional Ownership.— 
Where holder of fire policy has insurable in- 


terest and is substantial owner, so that entire 
loss falls on him, clause requiring unconditional 
and sole ownership is satisfied, though insured 
may not have perfect legal title—Livingstone v. 
Boston Ins. Co., Pa., 99 Atl. 212. 


68. Interest—Accrual of Action.—In suit for 
damages to shipment of live stock in sum of 
$974, with prayer for general relief without any 
special demand for interest as part of damages, 
interest might be allowed as a part of sum 
claimed as including interest thereon from the 
accrual from cause of action to trial.—Ft. Worth 
& D.C. Ry. Co. v. Allen, Tex., 189 S. W. 765. 


69. Intexicating Liquors—Sale and Delivery. 
—Where accused took money from another, 
undertaking to procure whisky for him, and 
gave the money to a third person, who advised 
accused he put some whisky under a certain 
box, of which accused informed the purchaser, 
this constituted a “delivery” of the whisky by 
accused to the purchaser.—State v. Elmore, Mo., 
189 S. W. 612. 


70. Jury— Constitutional Law. — Workmen's 
Compensation Act, art. 2, §§ 301-303, relating 
to trial of compensation cases, are not violative 
of Const. art. 1, § 6, as depriving citizens of the 
right to trial by jury.—Anderson v. Carnegie 
Steel Co., Pa., 99 Atl. 215. 


71. Lareeny—Stolen Property.—In prosecution 
for theft, held error to admit evidence that 
articles similar to those stolen, but not clearly 
identified as the articles stolen, were found in 
the possession of another person the day after 
accused’s arrest, with no testimony showing 
any acting together between this person and 
accused.—Clark v. State, Tex., 189 S. W. 737. 

72. Libel and Slander—Evidence of Bad Char - 
acter.—In an action for slander, evidence of 
plaintiff's bad reputation for honesty in an- 
other neighborhood, eleven years before the 
alleged slanderous words were spoken, was in- 
admissible.—Hopkins v. Tate, Pa., 99 Atl. 210. 

73. Malicious Prosecution—Advice of Counsel. 
—Defendants, in action for malicious prosecution 
of plaintiff for his willful violation of Ky. St. 
§ 1596, subsecs. 3, 15, who, before order of 
arrest obtained the advice of counsel that plain- 
tiff was gyilty, showed probable cause.—Emler 
v. Fox, Ky., 189 S. W. 469. 

74. Master and Servant—Comparative Negli- 
gence.—Under the federal Employers’ Liability 
Act, no degree of negligence of an injured serv- 
ant, however gross or proximate as a matter of 
law, can bar a recovery.—Brightwell v. Lusk, 
Mo., 189 S. W. 413. 

75. Inspection.—Where a traveling crane 
in a machine shop was used by servants who 
were under no duty as to its inspection or main- 
tenance, the master is bound to exercise a high 
degree of care to keep the crane in proper order 
to prevent injury to those servants.—Kief v. 
Chicago, M. & St. P. Ry. Co., U. S.C. C. A, 236 
Fed. 529. 
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76. Respondeat Superior.—Where defendant 
arranged with a traction company to have it 
remove its ashes, and the traction company en- 
gaged another to perform the work, a teamster 
of such third person carrying away the ashes, 
is not a servant of defendant for whose negli- 
gence it is liable-—Richards v. Consolidated 
Lighting Co., Vt., 99 Atl, 241. 


77. Warning.—That the master’s route su- 
perintendent, in warning plaintiff employe that 
the horse which kicked him was addicted to 
kicking, failed to tell him that he was an un- 
usually high kicker, held not to render the 
master liable, where the superintendent did not 
give the warning in discharge of any duty, and 
a prior sufficient warning had been given.— 
Arthur v. Merchants’ Ice & Cold Storage Co. of 
Los Angeles, Cal., 161 Pac. 121. 


78. Municipal Corporations—Care of Streets. 
—The fact that plaintiff fell on an iron and 
glass grating on a perfect level with the rest 
of the sidewalk, which grating had become 
smoother than it was once, it not appearing by 
whom.or when it was constructed, or that it was 
inherently dangerous, or that there were any 
holes in it by which plaintiff was tripped, does 
not render the municipality liable for her in- 
jury.—Tudor vy. City of Louisville, Ky., 189 S. W. 
456. 

79.——Common Council.—Whenever a power is 
conferred upon a municipal corporation by the 
Legislature and no officer or person is expressly 
authorized to exercise it, the common council 
is the only authority which can exercise it.— 
Crouch v. Commonwealth, Ky., 189 S. W. 698. 

80. Private Alley.—The word “alley,” used 
by itself in a petition in connection with the 
streets of a town, will be deemed a public way, 
unless prefixed by the word “private.”—Bellevue 
Gas & Oil Co. v. Carr, Okla., 161 Pac. 203. 

81. Negligence—Proximate Cause.—In action 
for death of one killed by collision between an 
automobile in which he was riding, driven by 
another, and defendant's train, the negligence 
of the driver could be considered by the jury 
only on the question of proximate cause.—Mc- 
Millan v. Atlanta & C. Air Line Ry. Co., N. C., 
90 S. E. 683. 

82. Prineipal and Agent—Filling in Blanks.— 
The direction to an attorney to fill in, as in 
future time, the name of the grantee in a deed, 
confers On him no legal right, because the filling 
in of such a blank would create a substantial 
part of the deed itself, and stand on the same 
footing as signing and sealing, and could be 
authorized only by a power under seal.—Ma- 
curda vy. Fuller, Mass., 114 N. E. 366. 

83. Railroads—Covenant.—A deed to two 
railway companies and “their respective succes- 
sors and assigns forever” for $1 cash and “with 
the obligation to erect, maintain, and operate 
thereon a passenger depot” was a covenant run- 
ning with the land, though not signed by the 
grantee.—Carnegie Realty Co. v. Carolina, C. & 
O. Ry. Co., Tenn., 189 S. W. 371. 

84. Negligence.—In action for death of one 
killed by collision between an automobile in 
which he was riding, driven by another, and 
defendant’s train, subsequent changes in de- 
féendant’s signals and warnings for additional 
safety, were properly excluded as proof of negli- 
gence.—MeMillan v. Atlanta & C, Air Line Ry. 
Co., N. C., 90 S. E. 683. 

85. Respondeat Superior.—A railrodd is not 
liable to one on right of way struck by wood 
which a fireman threw from the tender opposite 
his home, contrary to the rules of the com- 
pany.—Mississippi Cent. R. Co. v. McWilliams, 
Miss., 72 So. 925. 

86. Trespasser.—Boy of four years, going 
into railroad yard and upon switching track, 
held a trespasser, as to whom railroad owed 
only duty of exercising ordinary care to avoid 
injuring him if it knew of his presence in a 
dangerous situation or if its failure to learn of 
it was due to its culpable ignorance.—Nappi v. 
Grand Trunk Ry, Co., N. H., 99 Atl, 185. 

87. Sales—Acceptance.—The buyer’s use of a 
srain separator which could be tested in a few 
hours for six weeks is an acceptance of the 
machine at common law and under St. 1915, § 
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1684t48, making failure to return in a rea- 
sonable time an acceptance.—J. L. Owens Co. y. 
Whitcomb, Wis., 160 N. W. 161. 


88. Interest.—Where contract for sale of 
goods provided buyer should pay market prices, 
and seller invoiced them at higher prices, buyer, 
who retained them without tendering the mar- 
ket price, was liable for interest from date of 
delivery.—Owensboro Wheel Co. vy. Trammell, 
Ky., 189 S. W. 702. 

89. Law of Place of Contract.—Where writ- 
ing evidencing sale by Michigan corporation to 
Louisiana corporation does not show where con- 
tract was made, and the personalty was deliv- 
ered in Tennessee, and notes for price signed in 
Louisiana were payable in Arkansas, and price 
was to be paid with lumber delivered in Mich- 
igan, contract is not governed by Louisiana 
laws, but by the common law.—Borne y. Alex- 
ander Hardwood Co., La., 72 So. 979. 


90. Remedy.—Where_ specifications of a 
contract for sale of an auto truck were condi- 
tions precedent, buyer could either reject car, 
accept and bring cross-action for breach of 
warranty when sued for price, or use breach 
by way of recoupment in an action by seller for 
price.—Haddon v. Finley, Ark., 189 S. W. 353. 


91. Resale.—Where, upon the buyer’s re- 
fusal to accept goods purchased, the vendor 
undertakes to resell, the damages are the ex- 
cess of the contract price over the amount 
realized by such resale.—Pierson-Lathrop Grain 
Co. v. Britton, Mo., 189 S. W. 584. 


92. Specific Performance—Right of Heirship. 
—Where a father placed his minor child with 
foster parents under a contract providing that 
child be treated as their own, specific per- 
formance of contract as granting right of heir- 
ship should not be decreed, unless it was clear- 
ly established without room for fair doubt that 
parties intended to grant such right.—Winke v. 
Olson, Wis., 160 N. W. 164. 

93. Street Railroads—Contributory Negligence. 
—Contributory negligence of a person who in 
backing his car out of his driveway collided 
with a street car does not bar his*recovery under 
the humanitarian rule.—Daso v. Jefferson City 
Bridge & Terminal Co., Mo., 189 S. W. 400. 


94. Telegraphs and Telephones—Proximate 
Cause.—That injury from collision was due 
both to runaway horse and to obstruction of 
telegraph pole, would not relieve telegraph 
company from liability, if the injury would not 
have resulted but for its negligent obstruction. 
—Postal Telegraph Cable Co. v. Young, Ky., 189 
Ss. W. 707. 

95. Vendor and Purchaser—Ratification.— 
Where one is induced by fraud to enter into a 
contract for sale of lands, and after discovering 
the fraud and with full knowledge of his 
rights executes the contract receiving and re- 
taining the consideration, the contract is ratified. 
—Cash v. Thomas, Okla., 161 Pac. 220. 

96. Wills—Construction.—In a devise to chil- 
dren or their heirs, the use of the word “or” 
indicates an intention to substitute the heirs 
in place of their ancestors as devisees in case 
of the death of the children before the testator. 
—Defrees v. Brydon, Ill, 114 N. E. 336. 

97. Legacy.—One bequeathed a money 
legacy is entitled to legal interest for such 
time as he is kept out of its payment; interest 
not depending upon demand or default, or being 
affected by the delay in probate caused by lega- 
tee’s contest of will.—In re Brandon's Estate, 
Wis., 160 N. W. 177. 

98. Subsequently Acquired Property.—A de- 
vise of “all my right, title and interest” in 
certain parcels and “the whole of” another par- 
cel, testator at the time owning but an undivided 
half interest in the first tracts, passes the re- 
maining half interest therein afterwards ac- 
quired by testator.—Carley v. Harper, N. Y., 114 
N. E. 351, 219 N. Y. 295. 

99. Undue Influence.—Where caveators al- 
leged that a will was procured bequeathed by 
undue influence, fact that testator bequeathed 
his property to his wife would not of itself be 
evidence of undue influence; influence obtained 
by affection and kindness and not partaking of 
nature of fraud not being regarded as undue 
influence.—In re Broach’s Will, N. C., 90 S. E. 
681. 
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